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As its Cross-Complaint, Defendant and Cross-Complainant, Activision Publishing, Inc.

("Activision"), through its undersigned counsel, alleges as follows:
L. PARTIES

1. Cross-Complainant, Activision, is a Delaware corporation with its principal place
of business at 3100 Ocean Park Blvd., Santa Monica, California. Activision is a leading
worldwide developer, publisher and distributor of interactive entertainment and leisure products,
including video games.

2. On information and belief, Cross-Defendant, Spark Unlimited. Inc.. is a California
corporation with its principal place of business at 15000 Ventura Blvd., Suite 202, Sherman Oaks,
California, which formerly did business under the name Spark Entertainment, Inc. (Collectively
hereinafter, Spark Unlimited, Inc. and Spark Entertainment, Inc. shall be referred to as "Spark.")
Spark is a video game developer.

3 On information and belief, Cross-Defendant Craig Allen is a California resident; he
has also done business under the name Craig "Annis." (Craig Annis and Craig Allen collectively
hereinafter "Craig Allen," "Mr. Allen” or "Allen.") Mr. Allen is the CEQ of Spark.

4. The true names and capacities of Cross-Defendants named herein as Does |
through 10 are unknown to Activision. Therefore, Activision sues Does | through 10 by such
fictitious names. Activision will ask leave of Court to amend this Cross-Complaint to show their
true names and capacities when they have been ascertained. Activision is informed and believes,
and on that basis alleges, that Does 1 through 10 were responsible in some manner for the acts and
transactions alleged herein and conspired with Spark and Mr. Allen to harm Activision, and
therefore, are liable to Activision.

IL. INTRODUCTION

5. In or around 2002, Activision decided to develop a new franchise of video games to
be set in some of the most famous battles of World War {I. Activision wished to ofter games that
would let players experience the dramatic intensity of war through cinematic fighting experiences
and unparalleled game play. In 2003, Activision announced that this new franchise, which was to
encompass games for both PC and game console platforms (PlayStation 2, Xbox and GameCube),
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1 | would be marketed under the umbrella brand, Call of Dury®. Activision selected the brand name

2| Call of Duny® after its own extensive marketing research into the appropriate name for this new
3 | franchise.
4 6. The first game in the franchise, called simply Call of Duty®, was a PC title created

5 |l by Activision in tandem with video game developer Infinity Ward, a company then partially

6 | owned by Activision. {Activision now owns 100% of Infinity Ward.) Call of Duty'® was released
7 || in October 2003 to popular success and critical acclaim. garnering over 70 Game of the Year and

8 | 50 Editor's Choice Awards. The exceptional quality and critical suceess of Call of Dutv®

9 | established the Call of Dutv'® franchise as a premier brand for World War II-themed video games

10 | around the world.

11 7. The second planned Call of Dury® offering was to be a game Activision was

2 || creating with Spark entitled Call of Dutv®: Finest Hour ("Finest Hour"). Activision and Spark
13 § agreed that Spark would develop versions of Finest Hour for the three major game console

14 | platforms (Sony PlayStation 2, Microsoft Xbox and Nintendo GameCube), and that Spark would
I3 | complete the development in time for a Summer 2004 release date. The release date was planned
16 || to enable Finest Hour to follow closely on. and create synergies and leverage the marketing and
17 || PR campaign of, the personal computer game Call of Duty'®. But Spark utterly failed to deliver
18 | on its contractual obligations to produce AAA-quality (a term of art in the videogame industry

19| denoting the highest leve!l of quality) versions of Finest Hour for three platforms. The game was

20 | late, over-budget, and due to the incompetence and dishonesty of Spark's most senior

=1 | management, as 2004 began it was uncertain whether Spark could or would deliver a working

22 I game for even a single platform.

:23 8. Spark’'s CEQ, Craig Allen, later described Spark's development failure as a "painful
?.4 lesson." Craig Allen, "Looking Back, Planning Ahead," at 26 (draft !, delivered October 6, 2004)
:25 | attached hereto as Exhibit A. Spark's CEO conceded that "fortunately none of [Spark's various

126 | failings] were able to sink the praject[, i.e.. Finest Hour.] but individually and collectively they

::'27 sure gave it a go! In fact, it almost seems the only thing the project team and our partnership
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didn’t have to face on this run [i.e., on the Finest Hour project] was the proverbial plague of locus
[sic]." Id at 19.

9. Allen attempted to lay much of the blame for Spark's failure to perform its
obligations at the feet of just one Spark executive, Adrian Jones, Spark's Chairman of the Board
and Chief Technical Officer:

"The legacy of Spark’s former CTO Adrian Jones left the company and the project on
the brink of ruin. His approach to enginecring systems, choices in foundational
technology and management of the team had become a kind of slow-acting
technological potson that continued to cause the team and our project to suffer long
atier he lefi the building." (Jd a1 15.)

10.  Spark's CEO. Allen, described the devastating impact of Spark's CTO's "slow
acting technological poison” in dramatic terms:

"Like many successful Greek tragedies. the seeds ot ruin are often laid early and in
seemingly small ways. Only gradually, over time, is the true horror realized in a way
that cannot be stopped until the sometimes unwitting proponent of the crime has
perished usually as a direct result of their own actions or innate human nature." (/d. at

26.)

"Spark's former CTO Adrian Jones would fit well into such a human drama. His early
decisions, apparent lack of leadership, and management would set our company on a
course that would, over time, become very difficult from which to recover. And in the
spirit of such things, real improvement and progress was fated to occur only after he

[eft the organization." (fd.)

"Adrian's insccurity would eventually express itself in many forms but most notably as
a fierce desire to hold onto title over function, insistence on keeping direct control over
the Engineering group despite a need for him to turn it over to someone else.

opposition to brining {sic] in a Development Director to manage the project, and the
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practice of hiring junior level programmers who would not threaten his position or

question his actions." (7d at 28.)

“The results of [Adrian's Jones bad decisions] were instability, lost work, slow
production pipelines and a just live with it' attitude that adversely effected [sic] our

team’s ability to move from creative development into early production.” (/d)

"Adrian refused to allow outside forces [i.e., Activision] [to] interfere with his plans
and continued to insist that the group was very close to a workable solution. To
compound matters even further, the pressure Adrian was under was beginning to
express itself as a distrust of Activision® (one might go so far as to say paranoia), an
emotional instability that would lead to personnel issues, and a general decline in his

health and appearance.”

"So we end with the sadly ironic twist that [Spark's] Chief Technology Officer — whose
stated mission was to ‘empower artistry through technology' — on his departure would
leave a company of artists [Spark] with what must be considered one of the most
painful and absurd production systems ever used to create a game." (/d. at 29)

[1. However, even Spark's CEO, Allen. had to concede that "not evervrhing was
Adrian’s fault. The executive management team at Spark" — i.e., Craig Allen himself and Scott
Langteau, Spark's COO - "shoulders a great deal of responsibility for not insisting on more
effective results from his group or demanding more accountability and detail regarding his actions
and plans. It has been an expensive and painful lesson.” (/d. at 26) (emphasis in original).

12. Spark's CEO, Allen, further admitted that after Spark's CTO and Chairman was
ousted from Spark. Activision (which had been repeatedly deceived by Spark's management about
the lack of progress on the project milestones and calamitous state of Spark's internal systems) was

finally permitted to find out the "true horror." As Spark CEO Allen elaborated:

-4
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"Akin to peeling an onion, layers of management and technology functions were drawn
back and revealed a frightening situation. The engineering group [at Spark] had been
very inconsistent in their work product and there was a general lack of documentation
or organization around who had done what to the code base. It became clear that there
was going to be a lot more work needed to be done to stabilize the system than anyone
had expected." (Id. at 29)

13. Spark had induced Activision to enter into a development relationship by
misrepresenting to Activision that it possessed the requisite skill, knowledge, talent and
experience to successfully create Finest Hour. But with the "frightening situation” at Spark laid
bare. Allen had to concede that Spark was incapable of salvaging Finest Hour. It fell to Activision
to take over the Finest Hour project to rescue Spark from "one of the most paintul and absurd
production systems ever used to create a game." To salvage its substantial investment in Fines
Hour and to mitigate the enormous damages caused by Spark, Activision had to allocate vast
company resources, including the deployment of a large team of its own employees (who were
pulled away from their primary job responsibilities) and paid contractors to rescue Spark and
Finest Hour from impending disaster. Activision's team, consisting of employees from
Activision's production management and technology group, a number of Activision development
studio subsidiaries, as well as additional contractors, was spearheaded by Steve Pearce.
Activision's Vice President of Technology. Spark's CEO, Craig Allen, would refer to Pearce's
crack turnaround team as "Steve Pearce and the Technology All Stars." (Id at 15.) Allen
admitted that Activision's Steve Pearce saved the project by providing the skills Spark's
management lacked, and which Spark had fraudulently represented it possessed:

“The project was in a mission-critical state and without someone with the right balance
of experience, knowledge and inspirational leadership entering the mix we would

certainly have been doomed.

Steve Pearce became that strong. pragmatic, experienced voice for change that was

desperately needed within our engineering group and the company as a whole. It's hard

-5-
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to imagine that the project would have survived without his direct involvement.” (fd
at 15-16.)

14. In addition to "Steve Pearce and the Technology All Stars” and in the absence of
anyone at Spark qualified to assume the role. Activision's Director of Technology, Mark Gordon.
look over as Technical Director on the Finest Hour project. With Activision executives now
running the Finest Hour development effort, the "All Stars" assembled a team of experienced
Activision production management and highly skilled programmers and designers from
Activision's Treyarch, Gray Matter, Luxoflux and Shaba studios. as well as several specialized
"hired gun" contract developers. This veritable bucket brigade of rescue workers was deployed to
work with a small team of talented and hardworking Spark employees who had suffered under the
incompetent regime previously set in place by Spark. In total. over 30 Activision employees and
contracted personnel working under Activision's leadership were directly involved in completing
Finest Hour and ensuring its commercial release for the 2004 Christmas holiday season. But for
Activision's extraordinary efforts, its willingness to continue to fund the Finest Hour project at
double its budget, and its ability to assemble an Activision team to perform in place of Spark. the
"true horror" of Spark's gross incompetence, as its own CEQ labeled it, would have driven Spark
out of business and made it one of the legendary failures of the video game business. As Spark's
CEO. Allen, admitted in praising Activision's extraordinary efforts to finish Finest Hour. "we
couldn't have done it without you." (Jd. at 18.)

15. As the foregoing passages from the pen of Spark's own CEO illustrate, Spark has
admitted that it lacked the skill, talent, knowledge and experience necessary to develop a AAA-
quality WWII game on its own, that Spark failed to live up to its promises and contractual
obligations to Activision, and that but for Activision's intervention. Spark and Finest Hour would
have been doomed to spectacular failure. These admissions by Spark's own CEQ prove that he
and Spark defrauded Activision regarding Spark’s capabilities and breached numerous contractual

obligations to Activision before Finest Hour was ever commercially released.

-6-
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] . FURTHER BACKGROUND TO ACTIVISION'S CLAIMS

[

A. Fraudulent Representations Made by Allen and/or Spark about Spark’s

3 Capabilities, and Spark's Broken Promises

4 16.  Asnoted above, in or around 2002 Activision was planning to develop a franchise
3 | of WWII games, later marketed under the brand Call of Duny®. At the Los Angeles Electronic

6 || Entertainment Expo {"E3") videogame trade show in May 2002, Activision was approached by

7 i Craig Allen who was purporting to act on behalf of a startup company called Spark. Allen

8 | represented that Spark consisted of former employees of video game publisher Electronic Arts

2 [ ("EA™). who were to be joined by a group over 30 other EA employees who allegedly were about
0 | to quit their jobs at EA to join Spark. Allen depicted Spark as a veritable dream team for

I || Activision's needs. Specifically, Allen represented:

12 "[T]he team we are representing as the fundamental partners in SPARK are the creators
13 of the Medal of Honor franchise and those primarily responsible for MEDAL OF

14 HONOR FRONTLINE for PlayStation 2 . . [and] primarily the production and creative
15 forces behind 'Medal of Honor,' 'Medal of Honor: Underground,' and 'Medal of Honor:

16 Frontline."

17 || Spark, "An Explosive New Business Opportunity.” at slides 4 & 14 {delivered June 3. 2002),

18 || attached hereto as Exhibit D. As Allen knew, EA's Medal of Honor was at that time the video

[9 | game industry's most successtul WWII game franchise. Allen therefore knowingly made these
20 || representations to Activision to convey the false impression that Spark would be comprised of the
<1 | group that could take credit for creating, developing and producing Medal of Honor from

-2 [ beginning to end and which was responsible for its success. These misrepresentations were

23 intended to deceive Activision into believing that Spark possessed the talent, knowledge, skill and
24 experience necessary to create a similarly successful new WW1I video game franchise that could
2*'- rival Medal of Honor. Activision only later discovered that Allen had falsely and greatly

26 | exaggerated the role played by the Spark team in the creation, development and production of

27 || Medal of Honor and that he had misrepresented the capabilities of Spark — whose monumental
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incompetence at its executive levels and inability to avoid doom without Activision's intervention.
Allen would himself later concede.

17. Based on the fraudulent representations made by Allen about Spark's
accomplishments and capabilities, in September 2003, Activision was induced to enter into a
Software Publishing and Development Agreement ("Development Agreement” or "D.A.") (A copy
of the Development Agreement is attached as Exhibit A to Spark’s complaint). The Development
Agreement provided that. at Activision's sole and exclusive discretion. Spark was to develop three
separate games for Activision. The first game was to be a "AAA' quality. reality-based World
War 2 entertainment software product, [later entitled Finest Hour], in the first person shooter
genre." D.A. §1.1. The Development Agreement made it clear, however, that while Spark was
obligated 1o develop three separate games, it was in Activision's sole and exclusive discretion
whether to proceed with any of the games, and that Activision was free at any time to terminate its
exclusive relationship with Spark for convenience or otherwise. D.A. 8.1 ("Activision shall also
have the right, but not the obligation, to develop. produce and publish Sequels."); 910.3 ("In the
event . .. Activision elects in its discretion not to proceed with Developer's providing services as
to any additional Products, this Agreement shall be deemed terminated.”); 1 17.2 ("Activision has
the right, in its sole and absolute discretion, to cancel (for so-called ‘convenience purposes’ as
opposed to 'for cause' or due to a material breach) the development by Developer of any of the
Products contemplated by this Agreement by giving a written notice to Developer.").

18. Spark agreed that it would develop Finest Hour to operate on Sony PlayStation 2,
Microsoft Xbox, and Nintendo GameCube platforms and any updates to these platforms. D.A.
11:92.1. Asnoted above. Spark did not comply with this obligation; Spark only was able to
develop a game for one platform, PlayStation 2, and even then only with the resources and
emergency assistance of a large team of Activision employees and contractors.

19. Spark agreed that it was "responsible for (a) the complete development and
production of the Products, including the creation of all software, programs, computer code, visual
assets and related materials required to release the Products commercially . . . and (b) the payment
of any and all development costs." D.A.§4.1.1. These obligations included providing "any and

-8-
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all enhancements to a particular Product as determined by Activision in its reasonable discretion. "
D.A. 1.5, Spark failed to deliver on these promises. As Spark's CEQ admitted, what Spark
delivered must "be considered one of the most painful and absurd preduction systems ever used to
create a game," "instability, lost work, slow production pipelines and a Yjust live with it attitude,"
"inconsistent . . . work product and . . . a genera] lack of documentation or organization around
who had done what to the code base." In sum. and again in the words of Spark's own CEO,
Spark's contribution was (o create "a frightening situation." Moreover, contrary to Spark's
obligations, substantial portions of Finest Hour's development were performed by Activision's
own employees and contractors, and funded directly by Activision substantially in excess of its
original obligations. Spark did not even come close to living up to its responsibilities as a
developer, but rather impeded and almost doomed the game it was incapable of making on its
own.

20. Spark agreed to develop games in accordance with a Game Design Document
("GDD™) and Technical Design Document ("TDD"), which were 1o be created by Spark. D.A.
§4.1.1. Spark's GDD and TDD for Finest Hour provided that Spark would deliver 15 playable
game levels. In violation of this obligation, Spark was only able to deliver 6 of the playable game
levels it had promised. 6 levels had to be cut entirely, and Activision had to use developers it
enlisted from its own studios and contract employees to complete the other 3 levels so Finest Hour
could be released.

21. Spark represented and warranted that it "has the experience and is fully capable of
performing its obligations under this Agreement and shall not, during the term of this Agreement,
take actions that will interfere with such performance.” D.A. §15.1.7. As Spark's CEO, Craig
Allen, readily admitted, this representation was false. Spark did not have the experience and
capability to perform its obligations under the Development Agreement. Indeed. as Allen further
admitted, but for the actions taken by Activision. and Steve Pearce and the Activision "All Stars,"”
to salvage Finest Hour, Spark itself and the game would have been doomed to failure. Moreover,
as Allen further acknowledged, Spark's management took actions to interfere with Spark's
performance. In addition to the actions of Spark's CTO to obstruct Activision from monitoring the

-9.
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development and Spark's refusal to accept Activision's assistance until it was almost too late,
Allen conceded that Spark, against the advice of Activision and with the insistence of Spark's
CEO, chose to develop Finest Hour using Renderware Studio, a technology that, according 10
Allen, hobbled Spark's creative efforts.

22, Spark agreed to make Finest Hour for a total advance of $8.5 million, which
Activision was to pay Spark in installments based on Spark achieving a series of milestones based
on the production schedule generated by Spark. D.A. 910.1. Spark. however, regularly failed to
meet its milestones, and it constantly demanded payment in spite of this. In addition. as a result of
severe production delays. Spark demanded that Activision pay significant additional advances in
excess of the $8.5 million maximum to which it was contractually entitied. Spark threatened that
it would simply cease paying its employees and effectively shut down work on Finest Hour if
Activision did not continue to make advance payments to Spark, whether milestones had been
approved or not, whether or not the production of the game was on schedule and despite Spark's
failure to deliver on its obligations.

23, Spark substantially increased the costs of the project even before it commenced
significant work on Finest Hour. In October 2002, just a month after the Development Agreement
was finalized, the former employer of many of Spark’s employees, EA, filed suit against Spark and
many of its individual employees claiming that they had stolen and otherwise misappropriated
EA's trade secrets by, among other matters, secretly copying confidential materials at EA prior to
their departure from EA and keeping copies of their EA materials following the end of their EA
employment. Activision had no obligation to assist Spark in any manner with this litigation,
including agreeing to fund the litigation, and indeed, prior to commencement of the EA litigation,
Spark had represented that its employees had absolutely no EA materjals (which, on information
and belief, was false). In reliance on Allen's and Spark's false representations, and to prolect
Activision's significant upfront investment in Finest Hour, Activision was nonetheless forced to
reimburse Spark’s litigation costs (as additional advances) to ensure that Spark would not be put
out of existence by the suit, which (whatever its merits) Spark could not afford to defend.
Activision further had to fund the cost of the settlement between each individual Spark defendant

-10 -
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and EA by advancing yet additional funds. The immediate net result of providing Spark with
advances to fund the defense of the EA litigation and its settlement was to increase the cost of
Finest Hour by more than 10% before Spark even began any significant work on it.

24. As a resuli of Spark's actions and failure to meet its obligations under the
Development Agreement, development did not proceed as scheduled and the costs of Finest Hour
skyrocketed. Activision's additional costs in making Finest Hour were to be treated as
"Additional Advances" that had to be recouped before any royalties were owed to Spark. D.A.
910.2.2 (recoupable "Additional Advances" include "all costs expended by Activision with
respect to the completion of the Products, whether to correct deficiencies in the Products, to add
necessary features, and Enhancements needed to complete the products in accordance with the
Specifications or to provide Developer with requested support"); § 10.4 ("All advances or
development fees paid to Developer under this Agreement, including Additional Advances, for
each Product shall be recoupable by Activision from any and all Royalties due to Developer for
each such Product."). But, contrary to the express terms of the Development Agreement, Spark
has demanded that Activision bear the additional costs of making Finest Hour — costs that were
incurred due to Spark's misrepresentations and breaches.

25, Ultimately, Spark could not deny its abject failure to live up to the phony image its
CEO had projected at E3 in 2002 to lure Activision into a development deal. Rather than being a
real developer with the knowledge. skills, capabilities and leadership necessary to develop AAA-
quality games, Spark was little more than a totally dysfunctional family business divided by power
struggles and undermined by unprofessional conduct. In the words of Spark's CEO:

"[I]t was becoming very difficult to understand where breakdowns in the process were
occurring as so many people were only somewhat involved in so many things." (Allen,

"Looking Back". Ex. A at 16.)

"Defining Spark — emotionally and from a system point of view — proved to be a much
greater challenge than anyone expected mainly because it meant. in some cases, a
power-struggle, in others a compromise, and still others a general avoidance of the

-11-
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issue until there was a good time to deal with it without introducing corporate

instability."

"Worse, what we would define as a 'Family' culture led to a general predilection for
debate over top-down decision making. It made us reluctant to hold team members
accountable to their commitments due to past successes thereby creating an
environment of tolerance for activities or behavior that would otherwise not be

professionally acceptable." (Id. at 20.)

"Waorse. because Spark was functioning under a horizontal distributed system that
provided minimal oversight and enforced consistency, the team members handled bugs
their own way, setup his/her own workspace in an individualized fashion. chose their
own software installation, and worked in their own particular style. This system
resulted in poor planning. poor scheduling, mistakes, re-inventing the wheel, and an

environment that allowed for dodging accountability.” (/. at 33)

26.  Spark's dysfunction had severe economic consequences for Activision. Aside from
the considerable delays and expense to Activision. Spark's incompetence detrimentally impacted
Activision's ability to market and sell the game. Because the game suffered from so many defects
and was so far behind schedule, Activision's marketing campaign for Finest Hour was severely
undermined. Instead of a playable game, Activision had only small pieces of the game to show
editors of various videogame publications when they sought demonstrations of the game in the
months leading up to the game's release. At a time Activision should have been able to build
interest in the game on the heels of the success of Call of Duty, Activision's marketing efforts were
stymied by Spark's incompetence.

B. Amendment of Development Agreement

27. Spark repeatedly failed to deliver on its obligations under each of the production
"milestone schedules" that Spark generated for the project. Ultimately, even with Activision's

-12-
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huge infusion of additional human and monetary resources into Spark, the release of Finest Hour
was delayed from its scheduled release date of June 2004 to November 2004. Mr. Allen later
conceded that Spark's failure to perform under the milestone schedules and failure to provide even
part of a working game undermined the market position of Finest Hour: "with the production
delays, marketing and PR plans had suffered as they were forced to move out many of their events
until a date that the presentations could deliver on the promise of the game. The result: a
diminished public and retail profile for the project." (Id at 10.)

28.  Because of the damage caused by Spark's delays, Activision determined that a
successful marketing effort would require significant additional expenditures 1o maximize Finest
Hour sales. To realize the full potential of the game, it was necessary for Activision to "go big" in
its marketing efforts. However, because of Spark’s numerous breaches, and the millions of dollars
of additional advances Activision had 1o invest in the game to keep the project from failing, the
economics of Finest Hour had become out of whack, and it was difficult to Justity taking on
additional risks by financing a "go big" marketing campaign.

29. InMarch 2004, Activision asked Spark to enter into an amendment lo the
Development Agreement that would more fair] y reflect the changed circumstances of Finesr
Hour's development and the additional costs and risks taken on by Activision. Spark's CEQ
agreed that the amendment was in the interests of both Activision and Spark. Allen agreed to
support the amendment and recommend it 10 Spark's board, but he asked that it not be put to
Spark’s board for approval until after Spark had ousted Addian Jones, who was still the Chairman
of the Board of Spark and its CTO. In May 2004, apparently after Jones had been dismissed from
Spark, Spark formally entered into the amendment (*Amendment No. 2.

30. In Amendment No. 2, Activision and Spark agreed to an adjustment of the "breaks"
at which Spark would earn various royalties on Finest Hour. Even though Spark would no longer
develop the game for the Microsoft Xbox or Nintendo GameCube platforms (Activision had to
contract with outside contractors and front the development costs of those platforms as well as
bear all of the additional risks and costs inherent in supervising additional developers), Activision
still agreed to count sales of the Microsoft Xbox platform towards the unit threshold amounts the
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product needed to hit in order to cause the royalty rate to rise. Activision also increased the
passive royalty rate for Xbox platform units sold by Activision to 15% of Adjusted Gross Invoices
from 10% under the Development Agreement.

31 The Amendment further provided that Activision would provide Spark with
additional advances of over $2.7 million. But the Amendment made clear that, as provided for in
Paragraphs 4.3, 10.2 and 10.4 of the Development Agreement, a/l of Activision's costs in making
Finest Hour were recoupable "Additional Advances":

"The parties acknowledge and agree that in addition to the [$8.5 million] advance
and the [$2.7 million] Additional Development Advance, as well as any payments
that may be made to [Spark] by [Activision] pursuant to . . . this Amendment No. 2,
Activision has incurred and continues to incur significant additional costs, in
connection with the First Product [i.e.. Finest Hour]. The parties further agree and
acknowledge that . . . the costs of all such development assistance provided by
Activision, including, but expressly not limited to, ... Activision's completion of
the Xbox Platform and GameCube Platform versions of the First Product pursuant
to this Amendment No. 2, shall constitute Additional Advances and shall therefore
be recoupable by Activision from any and all Royalties due to Developer on the
First Product.”

32.  For the sake of clarity, Amendment No. 2 stated that the "partics agree that all
terms and conditions in the [Development] Agreement shall otherwise remain in full force and
effect.” Thus, among other things, Activision's right to terminate or cancel the Agreement
remained unchanged.

C. Spark's Failure to Negotiate a Sequel Proposal in Good Faith

33.  During the course of the development ot Finest Hour, Activision provided
invaluable guidance 10 Spark’s management about changes that Spark needed to make it it wanted
to go from a dysfunctional family-style business destined for bankruptcy to a viable developer.
Spark's CEO, Craig Allen, stated that "[w]ith the inspiration and leadership brought into the
company by [Activision employees and contractors] Steve Pearce, Mark Gordon, John Bojorquez,
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1 | Roberto Rodriguez, Mike and Dave Anthony to name a few particularly influential individuals —

]

the engineering group was beginning to understand what had been missing." Allen. "Looking

3 i Back,” Ex. A at 30. Activision was, moreover, very blunt with Spark about what changes Spark
needed to make to its management structure, and on many occasions Activision executives told
Mr. Allen about fundamental changes that Spark needed to make if it wished to even be

considered for future work with Activision. Activision was very direct with Mr. Allen that Finest

N T S N

Hour would first have to be successfully launched. and second. that Spark would need to make

8 | significant transformations in how Spark was run and how it made games.

9 34.  Spark's CEO, Mr. Allen, told Activision he was very grateful for Activision's input.
10 || and he repeatedly pronounced that Spark had learned from its mistakes and was going to reinvent
11 [ itself into what Mr. Allen referred to as "Spark version 2.0."
12 35. As noted above, Activision was not required to make a Sequel, or any game for that
13 | matter, with Spark. Given Spark's repeated failures and demonstrated inability to complete a
14 | game on time, within budget and without vast resources and assistance from Activision, Activision
15 | would have been well within its rights, and perhaps wise, Lo terminate its relationship with Spark
16 | without even contemplating doing a second game. D.A. ¥ 8.1 ("Activision shall also have the
17 || right. but not the obligation, to develop. produce and publish Sequels.”); 9 10.3 ("In the event ... .
18 | Activision elects in its discretion not to proceed with Developer's providing services as to any
19 | additional Products, this Agreement shall be deemed terminated.”); § 17.2 ("Activision has the
20 | right. in its sole and absolute discretion, to cancel (for so-called 'convenience purposes' as opposed
21 | to 'for cause’ or due to a material breach) the development by Developer of any of the Products

L 2L contemplated by this Agreement by giving a written notice to Developer.”). However, because

.1 23 1 Activision wished to annualize the Call of Dury® franchise. and in reliance on Mr. Allen's

2 24 | representations that Spark was transforming itself from "just live with it" Spark into "Spark
25 | version 2.0." on August 26, 2004, approximately eight weeks prior to the then scheduled
+£ 26 | completion of Finest Hour, Activision formally asked Spark for a proposal tor a potential Sequel

27 Y to Finest Hour.
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36.  Pursuant to the Development Agreement, Spark was obligated to develop a second
game should Activision wish to exercise its exclusivity rights, and it was obligated to negotiate the
terms of this potential development in good faith. Under the circumstances, one might suppose
that Spark would have been overjoyed that, notwithstanding its repeated failures, it was getting a
second chance to make a game with Activision. One might further suppose that Spark would have
made an all out effort to produce a "knock-your-socks-off" proposal that would contain not just a
compelling Sequel idea, but also convincingly demonstrate that Spark had reformed and would not
repeal its catastrophic performance on Finest Hour. But one would suppose wrong: Activision
practically had to beg Spark for a proposal. and when Spark finally delivered something weeks
Jater, Spark provided a series of incomplete drafts that were so glaringly deficient in every
material respect that it appears that Spark provided them in bad faith with the goal of having its
proposal rejected. On information and belief. Spark, or certain of its shareholders. was not eager
to make another WWII game, and believed that Spark would have better opportunities, creatively
and/or financially, were Spark to end its relationship with Activision.

37.  Activision first formally requested a Sequel proposal from Craig Allen on August
26. 2004, and having heard nothing, it followed up with an email to Allen on August 30, 2004.

On September 3, 2004, rather than providing a proposal, Allen sent an email stating that Spark
intended to submit a "rough formal" proposal by the week of September 13. Spark failed 1o do so.

38.  Approximately a month passed with no proposal from Spark. On information and
belief, during this important period, Craig Allen disappeared for a two week vacation without
advance warning to Activision or even most of his colleagues at Spark. At that time, Activision
and Spark employees were working round-the-clock to finalize Finest Hour. Rather than being at
the helm of his company during that difficult time or working tirelessly to develop an outstanding
Sequel proposal to impress Activision and make the case why Spark should get a second chance,
Mr. Allen, on information and belief, thought it was more important to take a two week respite on
the beach.

39.  On September 24, having received nothing, Activision again emailed Allen to
request its Sequel proposal. Activision's Vice President Mark Lamia offered to discuss a proposal
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1 {in person with Allen at Spark should Allen so desire. Allen responded that the proposal is

2 | "moving a bit more slowly than I would prefer.”

[

40, Exacerbating Spark's delay of over one month in providing a proposal. Spark's

4| CEOQ, Craig Allen, informed Activision that Spark wanted a firm go/no-go decision on its yet-to-

LA

be-seen proposal by October 15, 2004 so that Spark could pursue other options in the event

Activision decided not to proceed with Spark. In other words, Spark was demanding that

~

Activision make a rapid decision about Spark's proposal on an expedited time frame, while at the

same time Spark would not even provide the proposal to Activision to evaluate. Spark's failure to
9 | provide Activision with a proposal and simultaneous demand that Activision decide whether or
10 1 not to accept the proposal are evidence that Spark was not negotialing in good faith.

11 41.  On September 28, 2004, Activision requested that Spark provide it with a proposal

< | no later than October 4, 2004, so that Activision would have some minimal amount of time to

13 | study it in advance of Spark's unilateral deadline. Spark's CEO, Allen. responded that Spark

14 1t would attempt to respond by that date.

15 42.  October 4, 2004 came and went. Still nothing.

16 43. Finally, on October 6, 2004, six weeks after Activision had asked Mr. Allen to

17 | provide Activision with a Sequel proposal, Mr. Allen finally delivered a draft proposal that was
18 ) materially incomplete: “there's still a lot of specific information still left to go in so please

[9 | consider it a first-pass work-in-progress." Exhibit A (cover email from Craig Allen). Incredibly,

20 | however, Allen was still demanding that Activision provide Spark with a formal decision on

<! | whether it wished to proceed with the proposal by October 15. 2004, and he stated in the proposal
.22 f that "we would like to set November 1st as our formal start of production." Exhibit A at 62.

2'* Thus, at a time when Spark had still not completed work on Finest Hour (and its remaining bugs
24 were still a matter of grave concern), Spark procrastinated for weeks, provided a rough draft rather
25 than a proposal, and yet demanded that Activision decide whether to commit to another huge

:26 | undertaking with Spark. including multi-million dollar upfront payments, in a mere few days.

27 || These actions were further evidence that Spark was not negotiating in good faith.
28
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44, On October 12, 2004, Mr. Allen sent yet another incomplete draft proposal that he
described in his cover as "essentially amount[ing} to a plan for a plan."” Exhibit B, "Looking Back.
Planning Ahead (draft 2 and cover email dated 10/12/2004). Yet despite having waited over 7
weeks to submit his "plan for a plan," Mr. Allen continued to demand that Activision inform Spark
of its decision by October 15, 2004, i.e., in just three days. Although Finest Hour was not
complete, and Activision had not yet received a finished proposal, Allen reiterated Spark's
unilateral scheduling demand to start production on the Sequel on November 1, 2004.

45, Spark's Sequel proposal as set forth in both drafts was not only tardy and
incomplete. it directly violated Spark's contractual obligations. Spark had promised in the
Development Agreement that Spark's fees for creating a Sequel "shall not. in any event, exceed
the Advance payable for the First Product.” i.e., would not exceed $8.5 million. D.A. §10.1.
Moreover, although Amendment No. 2 acknowledged that Activision had made significant
additional advances to Spark, the parties expressly agreed for the sake of clarity that this had no
impact on Spark’s obligation under the Development Agreement to submit a Sequel proposal that
did not exceed $8.5 million. Amendment No. 2, § 2 ("For the avoidance of doubt, the Advance
amount for the First Product that shall be applicable to this last sentence of Section 10.1 of the
[Development] Agreement shall be Eight Million Five Hundred Thousand Dollars ($8,500,000).")
Having twice agreed in writing that its proposed fees for a Seque! would not exceed $8.5 million,
Spark's Seque! proposal contained a budget for $10.25 million without multiplayer functionality
(which Spark knew was a feature that Activision deemed necessary for a game to be AAA-
quality). and $10.82 million if it included multiplayer functionality. Exhibit A at 56. Although a
direct breach of its obligations, and an indication of the bad taith with which Spark was
approaching its proposal, Spark's proposal cavalierly noted: "In considering this sequel proposal
you will notice that the overall costs of development are higher than the original projected costs
[sic] of development listed in our existing Spark/Activision contract. This is due primarily to the
expedited time frame of development (12 Months) and the larger staffing levels we discovered are
necessary to achieve our production goals when utilizing our existing systems for production.”
Exhibit A at 62. Activision infortned Spark that the amounts appeared excessive and that it was
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especially troubling that the costs were severely frontloaded (including a $1 million uptront
payment ot November 1) given Spark's demonstrated tendency to burn through Activision's
advances too quickly, and then demand that Activision pay Spark even more advances under a
threat of shutting down production.

46.  The budget submitted by Spark moreover listed many inappropriate items which it
wanted Activision to finance, including what appeared to be significant pay raises for Spark's two
senior execulives despite their serious mismanagement of the Finest Hour project. Spark also
inappropriately sought to have Activision fund Spark’s business expenses, even though these
expenses were not costs of the Sequel. For example, Spark's budget included: legal costs
apparently relating to a lawsuit Spark was having with its former CTO, Adrian Jones; new HR and
accounting software; additional office furniture: vacation buyouts; travel and entertainment: a soda
machine; fitness club membership; kraft services; $50,000 in income taxes; and an ambiguous
"employee morale" slush fund.

47.  Despite its contractual obligation to develop a proposal that did not exceed $8.5
million, and Activision's criticism, Spark's revised October 12, 2004 draft — its "plan for a plan"
priced a multiplayer version of the Sequel at $10.5 million, i.e., $2 million over the contract
amount, and Spark continued to heavily front load costs and include inappropriate items in what
was supposed to be a development budget.

48.  Spark's Sequel proposal was substantively deficient in many other respects. The
first idea in Spark’s proposal involved game levels centered around air power, which entailed
placing characters in a bomber turret. Activision had already implemented this feature in Call of
Duty®: United Offensive, the expansion pack lo the Call of Dunv® PC game, which had been
released to the public in the Fall of 2004, before Finest Hour was released. As Spark knew,
Activision did not wish to simply recreate features used in other Call of Dutv® titles.

49.  Spark's second idea, which Spark conceded would be viewed as only "a minor new
feature," was to use dogs in the game to navigate through minefields: "The plaver would work
with the dog to cross a no-mans land before an attack to clear a lane through the mines and barbed
wire." Exhibit A at 40. The use of dogs was an idea that had already been cut from Finesr Hour
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both because it was not sufficiently compelling and because Spark had been unable to make the
artificial intelligence for this idea work. Spark's new twist — maneuvering dogs through mineficlds
where they could be maimed or killed — might have been entertaining to Spark, but not to
Activision. As a real and experienced game developer would have realized, depicting the
maiming or killing of animals could subject a game to a Mature rating from the ESRB - the
organization that rates the age-appropriateness of video games. Spark knew that Activision sought
to procure a Teen rating from the ESRB for its entire Call of Duty® franchise {both Call of Dup®
and Finest Hour were so rated). Spark's maimed dog concept, and attendant ratings risk, showed
that Spark was either clueless that its proposal could diminish the market for, and potential sales
of, a Call of Dury® product or that it simply did not care about Activision's ptans.

50.  Creatively. Spark's Sequel propesal contained no compelling hook. as many of
Spark's remaining ideas were either in the public domain for games in the genre (e.g.. use different
weapons and set the game in other WWII battles), involved features that were formulaie (e.g..
improved hand-to-hand combat). were derivative of content contained in previous Call of Duty®:
titles (e.g.. unrestricted access to vehicles), or could be deemed offensive in light of contemporary
events (e.g., CEQ Allen's "personal favorite" idea of enabling "play[] as a guy in a turban with a
really big knife."). Even worse, other "ideas" in Spark's Sequel proposal simply amounted to
recycling content that had been created by Spark for Finest Hour (and which Activision had
therefore already paid for and owned), but which had not actually been used in Finest Hour - 1.e.,
levels that had been cut from the game. These materials that Spark now proposed to recycle had
been cut because they were not sufficiently creatively compelling, or because they were too buggy
to include in the final product.

51.  Spark's submission of a proposal that was so shockingly devoid of any real creative
spark is further evidence that Spark was not negotiating in good faith.

52.  Spark's Sequel proposal was not just over-budget, loaded with inappropriate costs
and creatively void, Spark failed to offer a viable solution for the technology it would use to
develop a second game. Spark's ousted CTO, Adrian Jones, had decided {contrary to Activision's
advice) to build Finest Hour using a third-party game engine and toolkit called Renderware
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Studio. Spark's CEO, Allen, had stated that using Renderware Studio was one of Jones' near-fatal
decisions, and that Renderware Studio was a big factor in the development problems with Finest
Hour. Exhibit A at 31 ("There is no question that the single overriding issue we had above all
others on this project was a failure by our core technologies to support the team's creative efforts.
Some of this was due to the basic structure of the production package we chose to use for the
game (Renderware Studios)"). Moreover, since work had started on Finest Hour, the owner of the
Renderware Studio software had been purchased by EA, Activision's biggest competitor and
publisher of the competing Medal of Honor franchise. For all of the foregoing reasons, Activision
had informed Spark that it had considerable concerns over the continued use of Renderware Studio
by Spark as a technology solution moving forward. Yet, despite the foregoing, and as further
evidence of Spark’s bad faith, Spark's Sequel proposal is built on the assumption that Spark would
license and use Renderware Studio.

53. Spark's proposal also failed to show how Spark realistically would staff the
development of the game. The proposal showed the Lead Engineer position as "TBD," i.e., an
individual who was not yet even hired or identified by Spark. Having the right Lead Engineer
would be critical to the viability of Spark's project as the Lead Engineer would be responsible for
managing the engineering department and assigning tasks. Spark’s failure to identify who would
be leading its engineering team demonstrated that Spark had not rectified its inadequate
engineering resources, a shortcoming that Spark admitted had crippled the development of Finest
Hour. Indeed, more than half (a full 11 out of 20) of the engineering positions Spark envisioned,
and at least 31 positions on the project averall, were "TBD." Spark's lack of key staffing it
admitted was necessary to develop its over-priced and poorly thought out proposal made 1t
painfully obvious that Spark’s insistence that it commence production on November 1, 2004 — just
weeks away and with no possibility the dozens of TBDs would turn into new hires — was driven
by Spark's goal of continuing the flow of cash from Activision. The foregoing is further evidence
of Spark's bad faith.

54,  The proposed staffing was deficient in another regard as well. Despite Spark CEO
Allen's repeated promise to build "Spark version 2.0." dramatically changing the defective
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management and production structures of the company, the proposal delivered more of the
"horror" of "just live with it" Spark. For example, Spark had hired John Butrovitch, an industry
veteran who was supposed to help turn Spark around. Rather than place Mr. Butrovich in the role
of Executive Producer of the game, as Activision had suggested, Spark's proposal gave that
critically important position of responsibility to the old guard leadership at Spark, Scott Langteau,
an exccutive with a proven track record of failure in the less demanding role of "Lead Producer”
on Finest Hour. On information and belief, Spark subordinated the competent veteran, Butrovich,
to Langteau for internal political reasons. notwithstanding the knowledge of CEQ Allen of the
negative material impact that decision would have on Spark’s ability to work with Activision and
Activision's interest in Spark's proposal.

D. Activision Rejected Spark's Sequel Proposal and Terminated the Development

Agreement

55.  Activision's executives made a concerted effort to review and evaluate Spark’s
"plan for a plan” in three days. even though it was under no obligation to do so, 10 accommodate
Spark's unilateral deadline. On October 15, 2004, in response to the deadline Allen had imposed,
Activision held a teleconference with Allen to inform him why Activision was rejecting Spark's
proposal. Activision informed Mr. Allen of the many deficiencies in the proposal, including
Activision's concern that Spark had failed to demonstrate that it had come to grips with
fundamental management. staffing and general talent issues that plagued "just live with it" Spark
version 1.0. In response (o Activision's constructive critique. Spark's CEO, Allen, stated that he
understood, but was compelled by internal Spark politics to otfer the staffing that Spark knew was
unacceptable to Activision. He suggested, for example, that although it appeared that Butrovich
would be reporting to Langteau, that structure was shown for political reasons and that Butrovich
would really be running the project.

56.  Although Activision had rejected Spark's proposal, and informed Spark that it was
released from its obligation to make a second and third game under the Development Agreement,

Allen asked for the opportunity to submit yet another Sequel proposal to Activision. Mr. Allen
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said that with Activision's rejection in hand, now he would "really be able to shake things up" at
Spark, and put forth a serious proposal that finally addressed Activision's issues.

57.  After the call, Allen requested that Activision send an emaijl confirming that it was
rejecting the Sequel proposal and releasing Spark from exclusivity. Activision obliged and on
October 18, 2004, Activision sent an email stating:

"Activision has formally rejected the proposal for the sequel to Finest Hour, and

is releasing Spark from any obligations under our agreement to make future

products for Activision.... As such, while we would like to continue discussions

regarding a potential project, it will not be covered under our existing deal "

This notice operated as a termination of the Development Agreement pursuant to Paragraph 10.3,
which as set forth above, permits Activision to terminate the Agreement if, in its sole discretion,
Activision elects not to use Spark to develop any additional products.

58, Spark admitted as much when Mr. Allen wrote Activision to say that "since we are
now released from our exclusivity covenants we will begin the process of formally exploring other
opportunities with other potential partners in preparation for a worst-case resolution." While Mr.
Allen asked for permission to submit a further sequel proposal. he fully acknowledged that the
Development Agreement had been terminated. On information and belief, Allen
contemporaneously informed Spark that Activision had decided not to pursue a Sequel with Spark,
that Spark was released from exclusivity, and that this was "good news" because it meant that
Spark could pursue new and exciting opportunities with other companies.

59.  Furthermore, shortly after Activision rejected the Sequel proposal and terminated
the Development Agreement with respect to future games. Spark's outside counsel contacted
Activision's in-house legal department expressly acknowledging that Activision had terminated
the Development Agreement. Spark's outside counsel requested that Activision agree to a formal
termination agreement so that. in his words, the termination would be "wrapped up nicely with a
bow." Spark's attorney also demanded that Activision pay Spark a $500,000 cancellation fee

provided for in Paragraph 17.3 of the Development Agreement,
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1 60.  Activision's in-house lawver informed Spark's counsel that Activision terminated
2 | the Development Agreement pursuant to the terms contained therein and therefore a formal
3 | termination agreement was unnecessary. With respect to Spark's cancellation fee demand,
4 1 Activision's in-house lawyer explained that: (1) the cancellation fee would be inapplicable
5 [ because the fee was to be paid only in the event of the cancellation of a project actually in
6 | development and since there was no Sequel actually in development, there was no project in fact
7 | 10 cancel; and (2) in any event, Spark had agreed to amend the Development Agreement 10 remove
8 [ the cancellation fee as part of the parties' side agreement pursuant to which Activision advanced
9 || Spark $850.000 for legal fees and settlement funds, so that Spark would not be put out of business
0 | by EA's lawsuit. Although Spark's counsel was wrong in demanding payment of the cancellation
11 || fee, the demand and request for an agreement to formalize the termination "with a bow" further
2 | demonstrates Spark's recognition that Activision had terminated the Development Agreement and
13 || would not exercise its option to require Spark to provide additional services to Activision.
14 61.  OnNovember 1, 2004, after Activision had terminated the Development
15 § Agreement under Paragraph 10.3, Spark submitted yet another version of its Sequel proposal.
16 | (Exhibit C, "Call of Duty: Finest Hour, Combined Forces Sequel Project” and cover email from
17 | Allen.} Although some revisions had been made, it was apparent that Spark had yet again failed to
18 | address the financial, operational, and structural problems of which Activision had repeatediy
19 [l informed Spark's CEO. Spark still failed to identify who would fill key staffing needs, and
20 lactually increased the budget further — this time. to $10.65 million. As further evidence of Spark's
21 J bad faith, Spark had claimed that the reason it failed to stay within the $8.5 million cap and had
22 llinstead demanded in its first two proposal drafts the $10.5 million budget was "due primarily to
?.3 the expedited time frame of development (12 Months)." Spark's new Sequel proposal expanded
_"'-24 the production cycle to 18 months. Even though the proposal no longer was subject to the
:25 | supposed condition responsible for its high costs. Spark claimed that the $10.6 million budget was
.26 || "due primarily to the expanded time frame of development (18 Months)." This blatant flip-flop

.._:27 exposes the pretextual nature of Spark's excuses for a wildly over-budget proposal.
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62.  Activision rejected Spark's half-hearted proposal. Spark submitted no further
proposals to Activision.

63.  The following facts, alleged on information and belief, demonstrate further that
Spark understood its contract with Activision to make additional games had been terminated.
Allen pitched deals to various publishers, and continued to inform the employees of Spark that a
deal with a new company was imminent. Spark stopped paying most of its employees at some
time in October 2004, but did not inform the employees it had no money, or lay them oft formally
so that they could receive unemployment pay until November. Spark concealed its financial
condition from its employees, and asked that they not disclose publicly that there had been
company-wide layoffs so Spark could keep up appearances that it was a viable ongoing concemn
while it hunted for a new development deal. Activision believes that since at least March 2005,
Spark has been developing a videogame for Activision's competitor, Atari, Inc.

E. Spark Breached its Obligation to Permit Activision to Inspect Spark's

Premises Following the Termination of the Development Agreement

64.  The Development Agreement expressly provides Activision with rights post-
termination to ensure that Spark does not remain in possession of Activision trade secrets or
property past the time it would have any legitimate reason for doing so. Specifically, after Spark
was lerminated under Paragraph 10.3, it was obligated to return "any computer source code
created by Developer in connection with the development of the Products, and all other materials
and items created under or received as a result of this Agreement." Spark further agreed "to allow
a representative of Activision to enter [Spark's] premises to supervise and verify the complete
wransfer of such materials to Activision and [Spark] further consents to a mandatory injunction to
require it, if necessary. to tum over to Activision all of Developer's work in progress and such
other materials then in its possession." D.A. §17.7.

65.  On August 9, 2005, Activision exercised its rights by demanding the return of
property under Paragraph 17.7 of the Development Agreement and Spark's cooperation in
facilitating the agreed-upon on site inspection. Spark refused, claiming that notwithstanding
Activision's October 15, 2004 termination of the Development Agreement, and Spark's
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acknowledgement of such termination, Activision had not actually terminated the Agreement.
Further, Spark claimed that Activision had already exercised such rights in November 2004.
Spark is wrong. In November 2004, Activision sent representatives to recover certain
development kits it had provided to Spark to assist in developing Finest Hour and to borrow six
machines that housed the build process files and assets to permitl Activision to complete work
Spark failed to do. Activision did not conduct an inventory to ensure that Spark had returned all
source code created by Spark in connection with the game, nor did it inspect Spark's employees'
computers to verify that no other Activision property remained in Spark's possession.

66. Spark's refusal to return Activision's computer source code and other property. and
its refusal to permit Activision to do an on-site verification breaches the Development Agreement,
and is an unlawful appropriation of Activision's trade secrets. Spark's refusal to return Activision's
source code and other materials is particularly disturbing because Spark contends it is currently
developing products for Atari, and Spark's use of Activision's property to that end would not only
be unlawtul, but it potentially could turn Atari into an unwitting violator of Activision's rights.

F. Spark Breached the Development Agreement by Filing this Lawsuit

67.  Paragraph 19.2 of the Development Agreement expressly provides that "the parties
agree that, before any legal action is initiated hereunder, they will attempt in good faith to resolve
their disputes through a formal mediation procedure by submitting their dispute to a mediation
service, such as JAMS." Spark willfully breached this provision of the Development Agreement
to pain the perceived tactical advantage of having a publicly filed lawsuit that would be widely
reported in the media.

68.  On July 20, 20053, Spark sent Activision a demand letter outlining various alleged
claims against Activision. It cited Paragraph 19.2 and demanded that the parties submit the
dispute to mediation. On August 1, 2005, Activision responded that "Activision is prepared to
proceed to mediation" and requested that Spark propose potential mediators. In order to preserve
all claims during the pendency of the mediation, Activision drafted and negotiated a tolling
agreement between the parties. The tolling agreement expressly provided that "[t]he Parties have
agreed to conduct a mediation in which they may address their respective Claims.” The tolling

-6 -
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agreement further ensured that neither parties' rights will be prejudiced by a delay in filing suit
while the parties pursue mediation and is evidence that Activision was preparing for mediation.
Further, when during the negotiations over the tolling agreement Spark's counsel inexplicably
questioned Activision's willingness to proceed with mediation, Activision's counsel wrote on
August 23, 2005: "l assure you that we fully intend to mediate this dispute."

69.  Notwithstanding Activision's assurances, on August 25, 2005, in direct breach of
Paragraph 19.2 of the Development Agreement, Spark filed this lawsuit. Its purported reason for
breaching the Development Agreement was that it believed, falsely, that Activision would file suit
first and Spark thought it was important to be a plaintift to foster a public image of Spark as a
waMJMMHMn%ammmmmwﬁﬁmﬁﬁmm”wAdWmegmdgww.&mmwmmw
with its improper filing, Spark admitted that "it do[es] not believe in 'forced' mediation anyway,”
i.e., it did not believe in what it had contracted to do.

70.  Despite Spark's improperly filed lawsuit, Activision still attempted to salvage
prospects for a mediation. On August 30, 2003, Activision proposed a mediator Spark conceded
was satisfactory, and demanded Spark withdraw its suit so that mediation could proceed as the
parties had agreed. Activision's actions fully refute Spark's pretext for filing suit — that Activision
was imminently going to file a suit of its own. Notwithstanding the irrefutable evidence that
Activision was willing to abide by the Development Agreement's mediation provision, Spark has
refused to withdraw its suit.

71.  Spark's Complaint also breached the confidentiality provisions contained in the
Development Agreement. Paragraph 18.1 of the Development Agreement provides that "the terms
of this Agreement ... [are] considered by both parties to be proprietary and confidential
(‘Proprietary Information’)." In Paragraph 18.2, Spark promised that except as authorized in
writing it would "preserve and protect the confidentiality of all Proprietary Information,” and that
it would "not disclose or disseminate [it] to anyone." Notwithstanding these obligations, Spark
attached copies of the Development Agreement and Amendment No. 2 to its Complaint without
m%hgmﬁhﬂmmwﬂasmhmmmeMgwmgANNmemmnmkemﬂmhcmMkaw
have them filed under seal.

-7
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1 72. By placing Activision's proprietary information in a public court file, Spark

£

breached its obligations under the Development Agreement. When Activision brought Spark’s

LS

breach to its attention and asked it to take immediate corrective action, Spark retused, elevated

4 |l itself into the position of the Judge, and then ruled that "there exists [no] 'overriding interest’ that

h

would warrant filing the Development Agreement or Amendment No. 2 under seal." Copies of the
6 | Complaint with the confidential agreements attached quickly found their way into the hands of

7 | news organizations, making the loss of Activision's confidential information irreversible.

8 G. Spark is Infringing Activision's Registered Trademarks and Falsely
9 Advertising its Relationship to Activision and Finest Hour
10 73.  Paragraph 14.3 of the Development Agreement expressly provides that "subject to

11 | Activision's prior approval, which shall not be unreasonably withheld, [Spark] shall have the right,
12 | provided that [Spark] has not materially breached this Agreement, to utilize the title, trademarks
13 || and any artwork relating to the Products created by [Spark] solely for portfolio and promotional
14 || purposes. including the right to display such material on [Spark's] website." Spark has breached,
15 | and continues to breach, this provision of the Development Agreement.

16 74, On September 7, 1982, Activision obtained from the United States Patent and

17 | Trademark Office a registration for the mark ACTIVISION, and has been using ACTIVISION in
18 || connection with its entertainment software products ever since. On February 8. 2005, Activision
19 | obtained from the United States Patent and Trademark Office a registration for the mark CALL

20 | OF DUTY. Activision has used CALL OF DUTY in connection with its Call of Duty® franchise

of videogames.

22 75.  Spark's website is located at http://www.sparkunlimited.com. On this website,

23 Spark uses the ACTIVISION and CALL OF DUTY marks and thereby deceives the public into
24 believing that Activision is a "partner" of Spark, and that "[c]urrently, Spark Unlimited is working
25 [for Activision] on a first-person, historically accurate action title for PlayStation 2, GameCube,
26 and XBOX" that Spark identifies as Call of Duty'®.
:i_.'.’,'f' 76.  The statements on Spark's website are false and misleading. Spark is not a "partner
28 of Activision" and is not currently developing Finest Hour.

',?Ebg%s;f.ﬂ‘t?nftﬂ;kkf
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1 77. On information and belief, Spark has used ACTIVISION and CALL OF DUTY for
2 | portfolio and promotional purposes.

3 78.  Spark’s use of the ACTIVISION and CALL OF DUTY marks infringe upon

4

Activision's exclusive rights. Spark never asked for, and never teceived, Activision's approval

5 || before using Activision's marks on its website or for portfolio and promotional purposes. Spark,

6 | moreover. is not entitled to use Activision's marks in any event because Spark is in material breach
7 | of the Development Agreement.

8 79.  Spark's false advertising and infringement of Activision's marks has caused and

9 I will cause confusion among the consuming public by falsely suggesting that Activision is a

10 | "partner" of Spark's. that Spark is working on a game for Activision, and that Activision has

11 | approved and endorsed Spark or its activities.

12 FIRST CAUSE OF ACTION
13 (For Fraud, Against Allen and Spark)
14 80.  Activision realleges, and incorporates by reference. as though fully set forth herein,

15 || each and every allegation contained in the above paragraphs.

16 81.  Allen, acting on his own behalf and/or on behalf of Spark, fraudulently induced

17 || Activision into executing the Development Agreement by falsely representing the role Spark and
I8 | its soon-to-be employees played in creating and producing EA's Medal of Honor franchise and the
19 | talent, skills, knowledge and capabilities of Spark to create a AAA-quality WWII game that would
20 | rival Medal of Honor. Knowing that they were false, Allen made these representations for the

21 | specitic purpose of inducing Activision to enter into a business relationship with Spark.

=2 I Activision, believing these representations to be true, relied on them in entering into the

'!'23 Development Agreement and in continuing to fund Spark throughout its development of Finest

Hour.

S
=

:25 82.  Asadirect result of Spark's fraudulent inducement, Activision has suffered direct.
:26 | foreseeable, and proximate monetary losses in an amount to be proven at trial.
.27 83. Spark's intentional misrepresentation was deceitful and operated as a purposeful

1128 || concealment of material facts known to Activision. As a result, Spark is guilty of despicable
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conduct that subjected Activision to cruel and unjust hardship so as to justify an award of
exemplary and punitive damages.
SECOND CAUSE OF ACTION
(For Breach of Contract, Against Spark)

84.  Activision realleges and incorporates by reference, as though fully set forth herein.
each and every allegation contained in the above paragraphs.

85. Activision and Spark entered into the Development Agreement in September 2002.

86.  Activision performed each and every duty required under the Development
Agreement, except as has been excused by Spark's conduct or as a matter of law.

87.  Spark has breached the Development Agreement and the Amendments thereto in at
least the following ways: (1) by failing to deliver a "AAA" quality videogame on schedule, on
budget, and in the form promised: (2) by falsel y representing that it was "fully capable of
performing its obligations under the Agreement™: (3) by refusing to negotiate in good faith for a
Sequel to Finest Hour; (3) by denying Activision's request for an inspection of Spark's premises
and a return of all Activision materials; (4) by refusing to mediate prior to filing the instant
lawsuit; (5) by placing in the public court file the confidential Development Agreement and
Amendment No. 2 thereto; and (6) by using Activision’s registered trademarks on its website and
for portfolio and promotional purposes without seeking authorization from Activision, and despite
having materially breached the Development Agreement.

88.  Asadirect result of Spark's repeated breaches of contract, Activision has suffered
and continues to sufter direct, foreseeable, and proximate monetary losses in an amount to be
proven at trial. Further, Activision will seek a permanent injunction requiring Spark to permit
Activision to conduct an inspection of Spark's premises and to return all Activision materials in
Spark’s possession, and to remove any reference to Activision or Call of Dutv®: from its website.

THIRD CAUSE OF ACTION
(For Violation of Cal. Civ. Code § 3426, ef seq., Against Spark)

89. Activision realleges, and incorporates by reference, as though fully set forth herein,

each and every allegation contained in the above paragraphs.

-30 -
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90.  Activision protects the secrecy of its confidential source code and Activision
derives independent economic value from keeping its source code from being revealed to the
public or its competitors.

91.  Spark no longer has the right to keep or use Activision's source code for Finest
Hour.

92.  Despite Activision's request, Spark has refused to return 1o Activision all of
Activision's trade secret materials, including, but not limited to, source code used to develop
Finest Hour. Further, Spark refuses to permit Activision to send an employee on site at Spark to
verify the return of Activision’s trade secret materials developed under the Development
Agreement while Spark performs development work for an Activision competitor.

93.  Asadirect result of Spark's misappropriation of Activision's trade secrets,
Activision has suffered and continues to suffer direct, foreseeable, and proximate monetary losses
in an amount to be proven at trial. Further, Activision will seek a permanent injunction requiring
Spark to permit Activision 1o conduct an inspection of Spark's premises and to return all
Activision materials in Spark’s possession.

FOURTH CAUSE OF ACTION
(For Trademark Infringement in Violation of Cal. Bus. & Proc. Code § 14320, ¢f seq.,
Against Spark)

94.  Activision realleges and incorporates by reference, as though fully set forth herein,
each and every allegation contained in the above paragraphs.

05.  Activision obtained a registration for the mark ACTIVISION on September 7,
1982. Activision obtained a registration for the mark CALL OF DUTY on February 8, 2005.

96, Spark, with full knowledge of Activision's ownership of the marks ACTIVISION
and CALL OF DUTY and the obligations imposed under the Development Agreement, has used
the marks without the consent of Activision to willfully and intentionally confuse, mislead and
deceive members of the trade and purchasing public. Spark's unauthorized use of Activision's

marks constitutes infringement of Activision's trademark rights in direct contravention of Cal.

Bus. & Proc. Code § 14320, et seq.
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97.  Spark's deception has misled, and continues to mislead, the industry and jts
consumets to believe that Spark's services are sponsored, licensed and/or created by Activision.
98.  Asadirect result of Spark's infringing conduct. Activision has suifered and
continues to suffer irreparable injury. Activision has no adequate remedy at law.
FIFTH CAUSE OF ACTION
(For Trademark Infringement in Violation of 15 U.SC. § 1114(1), Against Spark)
99. Activision realleges, and incorporates by reference, as though fully set forth herein,
each and every allegation contained in the above paragraphs.
100.  Activision obtained a registration for the mark ACTIVISION on September 7,
1982. Activision obtained a registration for the mark CALL OF DUTY on February 8, 2005.
101.  Spark. with full knowledge of Activision's ownership of the marks ACTIVISION
and CALL OF DUTY and the obligations imposed under the Development Agreement, has used
the marks without the consent of Activision to willfully and intentionally confuse, mislead and
deceive members of the trade and purchasing public. Spark's unauthorized use of Activision's
marks constitutes infringement of Activision's trademark rights in direct contravention of 15
US.C. 5 11141,
102, Spark's deception has misled, and continues to mislead, the industry and its
consumers to believe that Spark’s services are sponsored, licensed and/or created by Activision.
103.  The intentional nature of Spark's acts makes this an exceptional case under 15
U.S.C. § 1117(a).
104, As a direct result of Spark's infringing conduct, Activision has suffered and
continues to suffer irreparable injury. Activision has no adequate remedy at law.
SIXTH CAUSE OF ACTION
(For False Designation of Origin and Trademark Infringement in Violation of 15 U.SC.
§ 1125(a), Against Spark)
105.  Activision realleges, and incorporates by reference, as though fully set forth herein,
each and every allegation contained in the above paragraphs.
106.  Spark, with full knowledge of Activision's ownership of the marks ACTIVISION
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and CALL OF DUTY and the obligations imposed under the Development Agreement, has used
the marks without the consent of Activision to willfully and intentionally confuse, mislead and
deceive members of the trade and purchasing public.

107.  Spark's use of Activision's marks falsely suggests that Spark is affiliated, connected
and/or associated with Activision and Call of Dufv®, and is likely to cause the videogame trade
industry and its consumers to be confused as to whether Spark's services are sponsored, licensed
and/or created by Activision. Spark's unauthorized use of Activision's marks constitutes unfair
competition and infringement of Activision's trademark rights in direct contravention of 15 U.S.C.
§ 1125(a).

108.  The intentional nature of Spark's acts makes this an exceptional casc under 15
U.S.C. § 1117(a).

109.  As a direct result of Spark's infringing conduct, Activision has suffered and
continues to suffer irreparable injury. Activision has no adequate remedy at law.

SEVENTH CAUSE OF ACTION
(For False Advertising in Violation of Cal. Bus. & Prof. Code § 17500, ef seq., Against Spark)

110.  Activision realleges, and incorporates by reference, as though fully set forth herein,
each and every allegation contained in the above paragraphs.

111.  Spark. with full knowledge that Activision terminated Spark's work for Activision
in or about October 2004, has publicly disseminated through its website false and/or misleading
tepresentations that Activision is a partner of Spark and that Spark is currently developing Finest
Hour. Spark's willfully and intentionally false statements have confused, misled and deceived
members of the trade and purchasing public in direct contravention of Cal. Bus. Proc. & Code
§ 17500, et seq.

112.  Asadirect result of Spark's infringing conduct, Activision has suffered and
continues to suffer irreparable injury. Activision has no adequate remedy at law.

WHEREFORE, Defendant and Cross-Complainant Activision prays that the Court award

Activision:
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Actual and compensatory damages from Spark and Allen in an amount to be
proven at trial;

A mandatory injunction requiring Spark: (1) to return any computer source code
created by Spark in connection with the development of Finest Hour, and all other
materials and items created under or received as a result of the Development
Agreement; (2) requiring Spark to allow a representative of Activision to enter
Spark's premises to supervise and verify the complete transfer of such materials to
Activision: and (3) to remove any reference of Activision or Call of Duy® from its
website;

Treble damages, pursuant to 15 U.S.C. § 1117(a), on account of Spark's acts of
trademark infringement, false advertising and unfair competition;

Punitive and exemplary damages on account of Spark's fraudulent
misrepresentations of fact;

Reasonable attorneys' fees:

Costs:

Interest;

Such other relief as this Court deems just and proper.

Dated: September 30, 2005 Respectfully submitted,

1389463

IRELL & MANELLA LLP
Elliot Brown

Philip M. Kelly

Todd A. Maro

By:

Elliot Brown
Attomneys for Defendant and Cross-
Complainant Activision Publishing, Inc.
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JURY DEMAND

Cross-Complainant Activision Publishing, Inc. hereby requests a jury trial on all causes of

action set forth in this Cross-Complaint.

Dated: September 30, 2005

1389463

Respectfully submitted,

IRELL & MANELLA LLP
Elliot Brown

Philip M. Kelly

Todd A. Maron

By:

Elliot Br&wn
Attorneys for Defendant and Cross-
Complainant Activision Publishing, Inc.
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Message

. . Page | of |

From: Craig Allen [callen@ sparkunlimited.com]
Sent:  Wednesday, October 08, 2004 12:09 AM
To: ‘Lamia, Mark'

Subject: CoDFH2 - 2004 - Draft Outline.pdf

Grant, Kathy

Good evening, Mark!

Sorry for the mix up - you'll find attached a DRAFT .pdf file of the still evolving project review and sequel
proposal document.

With most of the key folks | need to work with still finishing up the game, there's a lot of specific information still left to goin so
please consider it a first-pass s work-in-progress.

In fact, since I'm out of the office right now, | haven't even had a chance to review the synthesized material in depth with the

team yet - but in the interests of keeping everything moving forward [ wanted to give you the ability to review where this is going
and offer any suggestions or requests before we ran out of time.

A few things that are obviously missing:
- General Project Timeline

- Specific Engineering Task List for Improvements
- Overall Risk Analysis

- Detail on the five things that adversely effected departments on the team

Let's touch base tomorrow -

Thanks again for your continued support!
Cheers,

Craig

_."
ExhibitA 36
9/29/2005
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INTRODUCTION

At the end of this first project between Spark™ and Activision®, looking back,
clearly none of us anticipated our new partnership or project would have to overcome
such great challenges to its survival.

Together, we have been tested at every level and by every kind of force
imaginable. While some were more routine production issues - others came in a variety
almost unheard of in our industry.

However, to the credit of all involved, we've been able to stay on course to
deliver together an amazing game to retailers for the all important holiday season.

And while the rewards for this effort, we believe, will be great we want to be clear
on the idea that we do not want to find ourselves on a similar path - from a production
standpoint - ever again.

So the purpose of this document is two fold: first, it is to begin to the process of

identifying what went right, what went wrong and where we can all do better on a second
project.

While this early analysis will not necessarily present detailed solutions - more
time needs to be given to fully understand some of the complex dynamics that impacted

our production - we will certainly offer what could be considered as our 'plan for the plan'
to address them going forward.

Second, we want to explore the benefits of what we have created and leamed on
this project in regards to embarking on a potential sequel project.
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Again, while more time and collaboration would be needed before we mutually
agree on any specifics of a proposed sequel - in general terms | think you will see why
many of the production challenges that created great risk to this first project will not be
present in a sequel run. Also, more obviously, with a sequel we will have the luxury of a
wealth of assets that are available to be deployed day one.

[n many ways, we actually begin the second project where we emotionally felt we
would be starting this one - but with an ability to set our course with greater knowledge,
greater understanding of how we work together, and hopefully with greater rewards from
our efforts as we would leverage the total investment in our enterprise made to date.

So thank you for giving us this opportunity to engage in a dialog about our future.
While the path has been difficult, and undoubtedly there will be new and challenging
situations awaiting us no matter which direction we choose from here, we have started to

build an incredibly unique operation that is growing stronger, more vibrant, and that in
time will truly deliver on the promise of empowering great artistry through technology.
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OWR STORY SO FAR . ..

On September 10™, 2002, Activision® and Spark™ formally entered into a three
fitte development deal with a goal of establishing a new World War Two First Person

Action Franchise for the PlayStation® 2, XBox™ and Nintendo Game Cube™ console
systems.

The deal had been in the works since May of that year when, at the annual
Electronic Entertainment Expo (E3), Activision® announced a similar relationship with
Infinity Ward™ - a newly formed PC development team that had worked with many of
the key members of Spark™ to create titles in the MEDAL OF HONOR™ series.

Together we imagined a business and talent driven partnership that could build
on the PC/Console strategy that had successfully positioned MEDAL OF HONOR™ as a
high performance market leader.

Despite a distracting legal battle with Electronic Ars® regarding Spark's
formation and planned methodologies (a case that was ultimately dismissed) early
development efforts were enormously rewarding yielding detailed design documents and
a wealth of supporting concept pieces that clearly articulated the creative vision and
product goals for what became known as the CALL OF DUTY: FINEST HOUR™ project.

Further, the collaborative relationship between Activision®, Spark™ and Infinity
Ward™ not only allowed for a strategic investment in assets as it related to key weapon
recording sessions, overall sound designs and the ultimate selection of the franchise's
composer (Michael Giacchino) but enabled a unified creative direction for both projects
that delivered on the positioning statement: “In War No One Fights Alone.”

By May of 2003, Infinity Ward's project was on public display at Activision's® E3
booth and receiving praise for what was seen as a powerful evolution of World War Two
FPS gaming.
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Spark™, meanwhile, was behind closed doors sharing how their production
approach and methodologies would lead to the creation of one of the most detailed and
historically accurate games ever made for consoles - providing a one-two consumer
punch to establish CALL OF DUTY™ as an intense, high-quality, action driven franchise.

Everything seemed to be going according to plan.

Unfortunately soon after the show ended, as Spark™ needed to start
demonstrating real game play, it became clear to everyone involved that certain

technology decisions made early on were going to threaten the group's ability to realize
their full creative vision for the title.

The months passed, and tensions began to mount between Spark™ and
Activision® as frustration grew over the lack of significant, playable progress. The

elements were compelling, but the individual parts were not coming together into
working whole.

By the Fall of 2003 it was becoming painfully clear that the choice of using
RenderWare™ as a foundational part of Spark's production process was going to
present significant challenges to finishing the project. The architecture of the software
was not scaling to handle the complex demands of the game making simple production
procedures take an enormous amount of time. Milestone deliveries were missed and
Activision® advisors were asked to work with the team on solutions to key production
issues.

Spark's then CTO, Adrian Jones, compounded matters further by refusing to
allow Activision® to bring additional engineering resources onto the project maintaining

confidence in a newly created plan that he promised would have complete engine and
tools functionality for the game ready by the end of the year.
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In these darkest of hours, it was made clear to Spark™ that if the company could
not soon demonstrate a compelling, fully-functional level that realized the promise of the
game - the project would be cancelled.

Through an enormous amount of effort, and despite the technical issues and
process inefficiencies, in January of 2004 Spark™ finally delivered the first fully playable
level of Stalingrad to Activision® for their review. In the end, it was a spectacular
example of what was actually possible. So even though faith in Spark's CTO had been
lost through the process, the decision was made to continue forward in the hopes of a
holiday release.

In preparation of setting a better course, all production halted for a period of four
weeks while systems were evaluated, overhauled, upgraded, changed, and new
hardware was purchased to deal - through simple brute force computing - with the
database intensive needs of RenderWare.

Recognizing the difficult path ahead, Spark™ formally requested greater
Activision® engineering and production support and involvement despite the objections
of Mr. Jones, who would ultimately decide to leave the company as a result.

Once under Activision's technical direction, Spark's production pipelines began to
improve. Systems were streamlined as new engineering talent brought greatly needed
support and valuable new ideas into the mix. It seemed that after a bleak winter, there

was finally starting to be signs of life for the project and a renewed enthusiasm for what
could be achieved in the game.
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While not originally contemplated in the product, in reaction to market demands,
around this time Activision® decided to include Multiplayer functionality in the product.
Because it was late in the process, an experienced multiplayer team would be
contracted to work with the team’'s assets. At first it looked like the work would go to
Climax™ but ultimately Kuju™ would win the assignment.

As another E3 approached, the production was finally coming together - although
the pace of development still fell short of the progress needed to insure a holiday
release. So while the game's presence at E3 that year was received with cheers, it was

becoming clear that to complete the game envisioned by all involved - Spark™ needed
more help.

Therefore, to allow Spark™ to focus more on asset creation and implementation
for the lead PlayStation® 2 version - and less on conversion - the Nintendo Game

Cube™ and XBox™ ports were turned over to Activision® for completion under their
direction.

Also, as it became possible to more accurately forecast Spark's rate of progress,
additional design and production support was brought into the project from Activision's
Luxoflux, Treyarch, and Shaba studios in an attempt to save levels that would have
otherwise not been on track to be completed in time for release.

At this point, the combined effect of needing more resources, contractors and

time to complete the production forced a renegotiation of certain deal terms between
Activision® and Spark™ for the project. What could have been an incredibiy difficult and
potentially damaging dialog between the companies was conducted smoothly and with
little distraction to continued progress of the game.
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While every production has an element of over-creation - hence the existence of
editors as part of the creative process - the slow and painful implementation pipeline
would have rendered an enormous amount of work unseen if not for the support of these
individuals. It is one of the great successes - and a marked difference from earlier
situations - that Spark™ and these diverse teams were able to work so productively
together to bring entire levels back into the final project plan.

In fact, inspired by the approach utilized to integrate the Luxoflux, Treyarch and
Shaba teams, Spark™ made one last major production reorganization and completely
split the company up into dedicated level squads.

Successfully, the level squad approach positively changed a number of
concerning dynamics that had been forming in the team.

First, individuals who had been focused on their department tasks (building
assets for animation, characters, backgrounds, etc) now served the needs of their
assigned level and worked to enhance the overall experience of the game.

Second, there was a defined chain of accountability and responsibility for the
health and quality of the level experiences as each squad had the ability to finish any
task needed to complete their level.

Lastly, a healthy competition formed between the level teams that resulted in a
better player experiences as opposed to cross-departmental politics.

Progress on the game from this point on became much more predictable and
consistent, with the project demonstrating continual improvermnent on a week over week
basis.
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Though many issues remained as production continued - audio streaming issues,
for example, was a problemn right up until submission - core systems were finally working
consistently and stability, optimization and refinement become the focus at the finish.

To help manage end of project tasks and prepare for changes in advance of
future production, Spark™ hires John Butrovich as its new CTO.

Mr. Butrovich, a twenty year veteran of the game's industry and having been a
co-founder and former CTO of Nova Logic, brings needed discipline and improved
management techniques to the group. With Mr. Butrovich's involvement, there is
growing confidence that no future Spark™ title will be run in quite the same manner as
CALL OF DUTY: FINEST HOUR™.

However, with the production delays, marketing and PR plans had suffered as
they were forced to move out many of their events until a date that the presentations

could deliver on the promise of the game. The result: a diminished public and retail
profile for the project.

Fortunately, the planned launch campaign for the game was impressive and the
awareness of last year's critically and commercially successful CALL OF DUTY™ title
allowed for a relatively late entry into the market without losing too much potential.

Aggressively demonstrating much of the game for the first time in a series of
Activate, retail and PR events throughout August and September the title was
enthusiastically received and performance expectations rose accordingly.

On September 30", 2004 the game was submitted to Sony and for some of the
team it was finally time for a rest. For others, planning had begun on how to better
structure Spark™ for future success and what might come next.
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There is no question that the project path for CALL OF DUTY: FINEST HOUR™
has been unusually difficult - but in our success at overcoming the challenges together
we can take great pride and satisfaction as many equally talented teams have failed to
deliver when tested by only a few of the daunting issues we have had to face and
survive.

Further, never again will we have as little to work with as we did on this project.
Not just in terms of our starting point as a new company, beginning day one without
computers, software, furniture or assets of any kind. But we will never again embark on
a production without a common history from which to draw.

So while the fact that any new project will be able to build upon our investment to
date in hardware, software, animations, backgrounds, libraries of sounds and textures,
characters, effects and a base of engineering is important - it's really not as important as
the deeper understanding we now have of ourselves as Spark™ and how we as a group
can most effectively work together in the future.

This project has proven that together we can create a great game under
extraordinarily difficult circumstances. Just imagine what we will be able to accomplish
when we start from a solid foundation and can focus on system improvements as
opposed to system creation!

Truly it will bring to life something much closer to the deal we all signed up for in
the very beginning.

So here’s not to new beginnings - but to knowledgeably evolving our partnership
in order to effect change and realize a better and brighter future for us all!
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THE BIG FIVE - INTRODCUTION

Similar to the characters in our game, since we have all seen our project and
partnership through the eyes of our particular roles - the goal of this section is to insure
we have broad agreement on the key areas of benefit and risk that need to be
addressed going forward to insure our future success.

To do that, while we will be making many other changes and improvements at
Spark throughout the course of a proposed next project, we are casting a spotlight on
the key areas and dynamics we want to preserve (the good), we want to enhance next

time around (improve) and things we hopefully never find ourselves doing again (the
bad).

From Activision's point of view, your list may be different so we are looking to
feedback as our partner on whether you broadly agree, disagree or would have higher
priority concerns that need to be discussed before we enter into another project cycle.

Over the next few weeks, after we have reviewed and agreed on the core areas
of production benefit and risk, we will create a master task and assignment list to
address the strongest areas of mutual concern.

From what will emerge as a prioritized improvement plan we will be able to chart
our course clearly and in a manner that can be tracked, benchmarked for progress and
understood in terms of a timeline for projected completion.

While we are already seeing signs of improvement to Spark’s core operations
with the addition of seasoned industry veteran John Butrovich, please keep in mind that
our timeline, staffing and delivery plan for a proposed sequel by Holiday 2005 assumes
no real changes to the effectiveness of our core systems.
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Therefore, understand that any impact generated by a focus on these Big Five
areas of growth will only further strengthen our proposed sequel prospects as well as
help to insure our ultimate delivery.
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